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Audits and investigations of post-acute care facilities 
are heating up, with home health and hospice taking the 
brunt of it. CMS is ready to levy intermediate sanctions 
on noncompliant home health agencies and enforcers are 
hitting hospice providers hard for allegations they are 
billing Medicare for patients who don’t meet eligibility 
criteria, among other abuses.

“Hospice and home health are major areas of con-
cern for the government,” former HHS Office of Inspec-
tor General senior counsel Brian Bewley said at a recent 
Health Care Compliance Association webinar. “Several 
agencies are investigating them” (see box, p. 5). In addi-
tion to heightened interest from the Department of Jus-
tice, HHS Office of Inspector General, and CMS and its 
program-integrity contractors, state licensing boards are 
conducting surveys and the government is getting ready 
to levy civil money penalties and other newly available 
sanctions on home health agencies, similar to what has 
been imposed on nursing homes, said Bewley, who is 
with Husch Blackwell in Kansas City, Mo.

Medicare spent $19.6 billion on home health vis-
its provided to 3.4 million beneficiaries in 2011, said 
nurse-attorney Barb Miltenberger, who is also with 
Husch Blackwell. Medicare covers home health care for 
beneficiaries who are homebound; require intermittent 
or part-time skilled nursing care or physical, speech or 
occupational therapy, as certified by a physician; and 
are under the care of a physician who establishes a plan 
of care and periodically reviews it. To be considered 
“homebound,” beneficiaries don’t have to be bedridden. 
Although they are expected to have a condition or illness 
that restricts them to home most of the time, beneficia-
ries can still take a short walk or get a haircut without 
voiding their home health eligibility, Bewley said. “The 
definition of ‘homebound’ should not imprison a patient. 
But the question is whether documentation supports the 
patient being homebound. Often there is conflicting doc-
umentation in the medical records, and auditors should 
be able to confirm the patient is homebound except for 
brief periods of time,” Miltenberger added.

Intermediate Sanctions Are a New Remedy
Home health agencies are feeling the heat, as CMS is 

poised to impose intermediate sanctions on home health 

agencies for regulatory noncompliance, Miltenberger 
said. Until it issued a final regulation on Nov. 8, 2012 (77 
Fed. Reg. 67068), CMS had only Draconian remedies (e.g., 
billing revocation) at its disposal when it was concerned 
about a home health agency’s conduct. But soon CMS 
will impose intermediate sanctions when it believes 
home health agencies are putting patients in immediate 
jeopardy (i.e., administering the wrong dose of Couma-
din), Miltenberger said.

Beginning in July 2013, Medicare won’t pay for new 
admissions if CMS determines that a home health agency 
is putting patients at actual or potential risk of harm, 
she said. “If the HHA is subject to a suspension of pay-
ment, the HHA may not charge a newly admitted HHA 
patient who is a Medicare beneficiary for services unless 
the HHA can show that, before initiating care, it gave the 
patient or his or her representative oral and written no-
tice of the suspension of Medicare payment in a language 
and manner that the beneficiary or representative can 
understand,” she says.

Starting in July 2014, CMS can impose fines of $500 
to $10,000 a day, depending on the severity of the viola-
tion, Miltenberger says. “This is usually a short-term 
remedy until they can get their plan of correction in 
place and get their agency back into the conditions of 
participation,” she said. CMS also now has the authority 
to mandate plans of correction, temporary management 
and in-service training.

OIG also is scrutinizing home health, with seven 
items on its 2013 Work Plan. For example, the agency 
will review home health agencies’ compliance with the 
requirement that physicians who certify eligibility for 
Medicare home health care have face-to-face encounters 
with patients within 120 days — either within the 90 
days before home health begins or up to 30 days after. It 
also will review Outcome and Assessment Information 
Set (OASIS) data from home health agencies, which are 
required to submit the data as a condition for payment. 
OASIS is a standard set of data items used to assess the 
clinical needs, functional status, and service utilization of 
a beneficiary and includes billing codes.

Another area of post-acute care that is facing intense 
scrutiny is hospices, partly because they are the fastest 
growing area of Medicare. In 2010, hospice spending 

Home Health Agencies, Hospices Are Feeling the 
Enforcement Heat
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on 1.1 million beneficiaries was $13 billion. The govern-
ment believes some hospices admit patients who are not 
eligible for the service and keep them there longer than 
necessary. The average length of stay in 2011 was 69.1 
days, according to the National Hospice and Palliative 
Care Association. And 44.6% of Americans who were 
dying in 2011 received hospice care, with about 278,000 
of them discharged live.

Notwithstanding the government’s concerns, a 
March study in Health Affairs reported savings from 
hospice care. “We found $2,561 in savings to Medicare 
for each patient enrolled in hospice 53–105 days before 
death, compared to a matched, nonhospice control,” ac-
cording to the journal’s abstract. 

That’s eye-opening in light of the growing number of 
government enforcement actions against hospices, which 
Bewley said should not be construed as meaning “hos-
pice providers provide no value.”

CMS has strict requirements for hospice coverage 
that became even stricter under the health reform law, 
Bewley said. Medicare covers hospice care provided in 
hospitals, home health agencies, skilled nursing facili-
ties and freestanding entities. To qualify for hospice care, 
beneficiaries must be eligible for Medicare Part A; have a 
terminal illness with a prognosis of six months or less (as 
certified by a physician) assuming the illness runs its nor-
mal course; receive treatment from a Medicare-approved 
hospice; and sign away their right to curative treatment 
for the terminal condition.

A physician must certify the medical necessity of 
the initial 90-day period and then may certify a second 
90-day period. After the initial 180 days, the hospice 
physician or nurse practitioner must have a face-to-face 
encounter with the patient to determine whether he or 
she has continued eligibility, Bewley says.

Based on enforcement actions, investigations and the 
OIG’s Work Plan agenda, hospice providers should be 
wary of certain practices that may get them in hot water, 
Bewley said:
u Certifications and eligibility. In recent settlements 
with hospice providers, the government conveyed 
it did not believe some of the beneficiaries were ap-
propriate for hospice care (i.e., the patient was not 
terminally ill with six months to live). “Hospice en-

forcement cases can be difficult for the government 
because it could be construed as if the government 
is upset that patients are not dying quickly enough. 
However, if there are systemic failures within the 
hospice, this is not good evidence for the provider,” 
Bewley said.

u “Charting toward the negative.” This is a risk in 
terms of recertification for the hospice benefit, Bewley 
said. Employees may be pressured to document only 
declines in the patient’s health because improvements 
make it hard for the physician to justify the extension 
of the stay. During interdisciplinary team meetings, 
medical directors will pick up on discrepancies be-
tween the patient’s health and the medical records. 
“You can’t just eliminate your findings or perception 
or diagnosis because it may result in the patient not 
being eligible for hospice,” Bewley said. Hospice poli-
cies and procedures should emphasize the importance 
of accurate documentation.

u Inducements to physicians for referrals. For exam-
ple, when hospices enter into medical director agree-
ments, they should make sure there is a legitimate 
need for services and that they are performed, Bewley 
said. It’s a red flag, for example, if the medical director 
never shows up for interdisciplinary team meetings.

u The minefield of some financial relationships. Hos-
pice nurses who treat residents in nursing homes must 
stick to their palliative services. They can’t perform 
additional duties normally provided by the nursing 
homes in exchange for the nursing homes’ referrals 
to the hospice of residents needing hospice services, 
Bewley said. The government may consider that a 
kickback for referrals, he said. Hospice policies and 
procedures should make this clear, he noted.

In light of the pressure on home health and hospice, 
Miltenberger advises they do pre-billing audits for com-
pliance with technical requirements, such as face-to-face 
encounters with physicians and physician narratives. 
Make sure physicians attest to patient eligibility for the 
services and sign their certifications.

Contact Bewley at brian.bewley@huschblackwell.
com and Miltenberger at barbara.miltenberger@husch-
blackwell.com. G


